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STATEMENT OF QUESTIONS PRESENTED FOR REVIEW 

 
In this case, Plaintiff-Appellee Ruben Castro filed a medical malpractice complaint 

without an affidavit of merit five days before the statute of limitations expired.  A motion to 
extend the time for filing the affidavit of merit was filed with the complaint.  Sixteen days after 
the statute of limitations expired and while the motion to extend remained pending, Mr. Castro 
filed an affidavit of merit signed by an expert who had first been contacted four to five months 
earlier. An order allowing the extension was issued nearly a month after the statute of limitations 
expired and in response to that order, Mr. Castro filed the affidavit of merit with an amended 
complaint.  

The significant jurisprudential questions raised by the published majority and dissenting 
opinions in Castro v Goulet are as follows:   

1. Whether, in light of this Court’s precedent and the prior published authority of the 
Michigan Court of Appeals, the Castro majority erred in concluding that Mr. Castro’s filing of a 
motion to extend with his medical malpractice complaint pursuant to MCL 600.2912d(2) 
permitted him to file an affidavit of merit after the statute of limitations expired and thereby 
retroactively “perfect” the complaint which, without the requisite affidavit of merit, did not 
properly commence the action and toll the limitations period?  

 
Defendants-Appellants say “yes.” 

Plaintiffs-Appellees say “no.” 
The Trial Court said “yes.”  

The Court of Appeals majority said “no.” 
 

 2. Whether the Castro majority erred in defining “good cause” in the context of 
MCL 600.2912d(2) to mean that the Trial Court was to exercise its “best judgment and 
discretion” in determining whether conditions exist to excuse delay, rather than requiring the 
Court to find a “legally sufficient” or “substantial” reason for the delay? 

 
Defendants-Appellants say “yes.” 

Plaintiffs-Appellees would say “no.” 
The Trial Court did not address this question.  

The Court of Appeals majority said “no.”  
 

3. Whether - given the undisputed facts of this case - the Castro majority’s finding 
of good cause eviscerates the good cause requirement of MCL 600.2912d(2)?   

 
Defendants-Appellants say “yes.” 

Plaintiffs-Appellees would say “no.” 
The Trial Court would say “no.”  

The Court of Appeals majority would say “no.”  
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STATEMENT IDENTIFYING ORDER APPEALED FROM 
AND RELIEF SOUGHT 

 
Defendants-Appellants James Alan Goulet, M.D., and James Alan Goulet, M.D., P.C. 

seek leave to appeal from an August 20, 2015 non-unanimous, published opinion of the 

Michigan Court of Appeals (Castro v Goulet, Docket No. 316639, Exhibit A) reversing the Trial 

Court’s order granting summary disposition in their favor on statute of limitations grounds 

(Order Granting Summary Disposition, Exhibit B).  Respectfully, the Castro majority opinion is 

an aberrant departure from settled law and will create conflict, confusion, and uncertainty in the 

jurisprudence of this State.  

Mr. Castro’s medical malpractice complaint was initially filed without an affidavit of 

merit but with a motion to extend for 28 days the time for filing the affidavit, pursuant to MCL 

600.2912d(2).  The Castro majority erroneously held that the complaint was “perfected” when 

the affidavit of merit was “filed” within the 28-day extension period, even though the hearing on 

the motion was held, the order granting the extension was entered, and the affidavit of merit was 

filed, after the statute of limitations expired.  Castro v Goulet, slip op., at 5.     

Dr. Goulet also challenges the meaning and application Castro gives to the statute’s 

“good cause” requirement.  Before a 28-day extension can be granted, MCL 600.2912d(2) 

requires that good cause be shown. The Castro majority erroneously held that this required 

nothing more than the exercise of the trial court’s “best judgment and discretion.” The majority 

further erred in concluding that reassurances Mr. Castro had been given that his symptoms would 

subside provided good cause for the delay in filing an affidavit of merit. 

Dr. Goulet relies upon the grounds described in MCR 7.305(B)(3) and MCR 7.305(5) in 

seeking leave to appeal.  First, the Castro majority decision conflicts with the rule of law 

established by this Court in Scarsella v Pollak, 461 Mich 547, 549-50; 607 NW2d 711 (2000), 
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and with two published Court of Appeals decisions directly on point, Young v Sellers, 254 Mich 

App 447, 449; 657 NW2d 555 (2002), and Barlett v North Ottawa Cmty Hosp, 244 Mich App 

685; 625 NW2d 470 (2001). Second, the interpretation given to the statute by the Castro 

majority ignores its plain language and reads words into the statute that simply do not exist, 

disregarding the strict construction this Court has consistently given to the affidavit of merit 

statute and other integrated components of Michigan’s tort reform provisions in the nearly three 

decades since their enactment.  Third, the meaning given to the statute’s “good cause” 

requirement is tantamount to no standard at all, conflicts with the definition of good cause in 

other modern contexts, and undermines the Legislature’s intent to condition the grant of an 

extension upon a definable legal standard.  The majority’s application of the good cause standard 

is equally troubling and establishes a new rule that equates reassurance of recovery with 

justification for disregarding the impending statute of limitations.   

For each of these reasons, which are more fully explained below, the Castro majority 

decision is clearly erroneous and will cause material injustice by depriving Dr. Goulet of the 

substantive legal defenses that would otherwise bar his claim.  Further, the issues raised in this 

Application involve principles of major significance to the state’s jurisprudence, as has been 

demonstrated by this Court’s consistent willingness to address similar issues and to vigilantly 

enforce adherence to the legislative will.         

Dr. Goulet respectfully requests that this Court grant his application for leave to appeal 

and peremptorily reverse, or reverse after hearing, the opinion of the Court of Appeals and 

reinstate the Trial Court order granting summary disposition in his favor.  
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CONCISE STATEMENT OF MATERIAL PROCEEDINGS AND FACTS 

In January 2004, Plaintiff-Appellee Ruben Castro sustained multiple injuries when he 

was hit by a car while riding a bicycle.  Surgery was performed to repair a fractured pelvis, but in 

the years to follow, Mr. Castro continued to complain of left hip pain.  On November 9, 2010, 

Mr. Castro sought treatment from Defendant-Appellant James Goulet, M.D., an orthopedic 

surgeon.  Dr. Goulet recommended an arthroscopic procedure.  Mr. Castro consented to the 

procedure by signing a written consent form which specified that the risks of the procedure 

include nerve injury.  

The arthroscopic procedure was performed on February 9, 2011 and successfully 

alleviated Mr. Castro’s pain.  But immediately thereafter, Mr. Castro complained of numbness in 

his penis.  Plaintiffs served a Notice of Intent to Sue (“NOI”) on August 25, 2011, 6½ months 

after the surgery, alleging that Dr. Goulet breached the standard of care by failing to warn that 

nerve damage to Mr. Castro’s penis and erectile dysfunction were a risk of surgery.  See NOI 

(Exhibit D).  Mr. Castro did not commence the action when the 182-day notice period ended.  

Rather, the Complaint was not filed until February 4, 2013, five days before the statute of 

limitations expired.  See Complaint (Exhibit E).  Further, Mr. Castro did not file the required 

Affidavit of Merit (“AOM”) with the Complaint but instead filed a motion to extend the time for 

filing an AOM.  See Motion to Extend (Exhibit F).  The motion was accompanied by a notice 

establishing a February 20, 2013 hearing date (Id.).  

On February 25, 2013, Mr. Castro filed an AOM signed by Dr. Ryan Nunley.  See AOM 

and Certificate of Service (Exhibit G).  The hearing on the motion to extend was held on 

February 27.  See 2/27/13 Transcript of Hearing (Exhibit H).  Dr. Goulet’s counsel argued that 

the “good cause” required for the requested extension was lacking because the purported reason 

for the extension was demonstrably wrong.  Mr. Castro had asserted that Dr. Nunley, having just 
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been contacted by Mr. Castro’s counsel on January 18 following a January 16 referral from an 

expert referral service, could not get an AOM out within the allotted time.  But contrary to those 

asserted facts, Dr. Goulet’s counsel expressed that he was in Dr. Nunley’s office on January 16 

for a deposition in another case.  During the deposition, Dr. Goulet’s counsel asked Dr. Nunley 

whether he had ever been consulted by a lawyer in Michigan about a different case. Dr. Nunley 

responded that Jim Wines (Mr. Castro’s lawyer) had called him the previous week, but he had 

also been contacted about the case four or five months earlier by someone else (not Mr. Wines).  

See 2/27/13 Tr. at 5-6; Dr. Goulet’s Response to Motion to Extend (Exhibit I).  Despite these 

earlier contacts and other undisputed facts, the Trial Court granted the motion and an Order 

Granting Plaintiffs’ Motion to Extend Time for Filing Affidavit of Merit 28 Days was entered on 

March 8.  See 3/8/13 Order (Exhibit C).   On that same day (March 8, 2013), Mr. Castro filed a 

First Amended Complaint attaching the AOM.  See Amended Complaint (Exhibit J). 

Dr. Goulet then moved for summary disposition, arguing that the filing of the complaint 

on February 4 with the motion to extend did not toll the statute of limitations and because the 

AOM was not filed until after the statute of limitations expired, the action was time-barred.  In 

response, Mr. Castro took the position that because the motion to extend was filed with the 

Complaint and the hearing occurred within the 28-day extension period contemplated by MCL 

600.2912d(2), the claim was preserved. Mr. Castro also argued that judicial tolling should be 

applied to prevent unfairness and to serve the ends of justice.   

The Trial Court rejected Mr. Castro’s arguments and granted summary disposition for 

Dr. Goulet, explaining that recent published case law “establishes that when a medical 

malpractice complaint is filed without an Affidavit of Merit it fails to toll the limitations period, 

and when the untolled period of limitations expires before the plaintiff files a complaint 
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accompanied by an Affidavit of Merit, the case must be … dismissed with prejudice on statute of 

limitations grounds.”  May 8, 2013 Hearing Tr. (Exhibit K) at 9.  The Trial Court further 

explained that although MCL 600.2912d(2) “provides an additional 28 days to file an Affidavit 

of Merit for good cause, the mere filing of a motion to extend the time for filing an Affidavit of 

Merit is insufficient to toll the statute of limitations” and “[i]t is the granting of a motion to 

extend … that tolls the period of limitations …”  Id. at 10.   The Court therefore concluded: 

It is undisputed that the order granting plaintiffs’ motion for 28 day extension of 
time was not signed until March eighth, 2013, well beyond the expiration of the 
period of limitations on February nine, 2013.   

Because the order granting an extension of time was not entered until after the … 
expiration of the statute of limitations, the Court’s actual grant of an extension of 
time did not occur until after the expiration of the statute of limitations and the 
order signed on March eight, 2013, did not toll the period of limitations … 

Id. at 11.  The Court likewise rejected Mr. Castro’s request to apply MCL 600.2301, which 

authorizes a court to disregard errors or defects in proceedings that do not affect a party’s 

substantial rights: 

Since the filing of a timely Affidavit of Merit affects defendant’s substantial 
rights, the Court cannot disregard the defect or error.  The Court agrees with 
defendants that given section 2301 the Court cannot apply judicial tolling. 

Id.   

Mr. Castro appealed the grant of summary disposition to the Michigan Court of Appeals.  

On August 20, 2015, a divided Court of Appeals panel issued a published opinion reversing the 

grant of summary disposition and remanding for further proceedings.  Defendants-Appellants 

now seek leave to appeal.  
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ARGUMENT 

I. Given the Precedent Established by the Decisions of This Court and by the Prior 
Published Decisions of the Michigan Court of Appeals, the Castro Majority 
Blatantly Erred in Holding that Mr. Castro’s Filing of a Motion to Extend With the 
Complaint Pursuant to MCL 600.2912d(2) Permitted Him to File an Affidavit of 
Merit After the Statute of Limitations Expired and Thereby Retroactively “Perfect” 
His Time-Barred Complaint.  

The statute of limitations issue which has prompted this appeal derives from the statutory 

requirement that an affidavit of merit signed by a properly qualified expert accompany the filing 

of a medical malpractice complaint.  MCL 600.2912d(1) states in pertinent part: 

(1) Subject to subsection (2), the plaintiff in an action alleging medical 
malpractice or, if the plaintiff is represented by an attorney, the plaintiff’s attorney 
shall file with the complaint an affidavit of merit signed by a health professional 
who the plaintiff’s attorney reasonably believes meets the requirements for an 
expert witness under section 2169… 

The affidavit of merit must certify that the affiant has reviewed the medical records and must 

further describe the applicable standard of care, the affiant’s opinion that the standard of care has 

been breached, the acts that should have been taken or omitted to avoid the breach, and the 

manner in which the breach proximately caused the alleged harm.  Id.   

Most pertinent to the issue raised on appeal, MCL 600.2912d(2) provides a mechanism 

for extending the time for filing the AOM.  It states:  

(2) Upon motion of a party for good cause shown, the court in which the 
complaint is filed may grant the plaintiff or, if the plaintiff is represented by an 
attorney, the plaintiff’s attorney an additional 28 days in which to file the affidavit 
required under subsection (1). 

In this case, when Mr. Castro filed his complaint on February 4, 2013, five days before 

the statute of limitations expired, he did not file the required affidavit of merit.  The Complaint 

was instead accompanied by a motion to extend the time for filing the AOM and a notice of 

hearing scheduling the motion for February 20, 2013.  By the time the AOM was filed on 

February 25, the motion was heard on February 27, and the order granting the motion was 
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entered on March 8, the statute of limitations had long since expired.  Under such circumstances 

the case law is very clear: the statute of limitations bars the complaint and summary disposition 

with prejudice is required.  

A. Supreme Court Review is Imperative Because Castro Creates a Conflict in 
the Law As to the Effect of Filing an Affidavit of Merit After the Statute of 
Limitations Has Expired, Implicates Legal Principles of Major Significance 
to the State’s Jurisprudence, Is Clearly Erroneous, and Will Cause Material 
Injustice.     

The interpretation and application of MCL 600.2912d(2) in Castro warrants the urgent 

intervention of this Court. Castro creates a schism in the law regarding the effect of filing an 

affidavit of merit after the statute of limitations has expired, invoking the grounds for review set 

forth in MCR 7.305(B)(5)(b).  Castro proffers MCL 600.2912d(2) as the ostensible basis for 

departing from Scarsella.  However, two published Court of Appeals decisions have previously 

ruled that MCL 600.2912d(2) does not avoid the Scarsella rule.  Castro was not empowered to 

disregard that authority.  The common law cannot exist without adherence to published 

precedent.  If courts are free to ignore with impunity this canon of Michigan jurisprudence, the 

certainty and predictability that exists when the rule of law is respected will be replaced by 

confusion and chaos. 

Further the proper application of MCL 600.2912d(2) in the statute of limitations context 

involves legal principles of major significance to the state’s jurisprudence, warranting review 

under MCR 7.305(B)(3). MCL 600.2912d is an integral component of Michigan’s tort reform 

statutes.  This Court has repeatedly intervened to effectuate the legislative intent when aberrant 

lower court decisions have undermined its purpose. The same principles must be safeguarded 

here. Castro supplements the plain language of the statute with words of its own choosing in 

unabashed disregard of the legislative purpose.   
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Additionally, Castro is clearly erroneous and will cause material injustice by depriving 

Dr. Goulet of the substantive defenses he is entitled to assert under MCL 600.2912d(1), as 

applied by Scarsella and its progeny.  Thus, grounds to appeal also exist under MCR 

7.305(B)(5)(a).   

B. The Standard of Review is De Novo. 

This Court reviews the grant or denial of a motion for summary disposition de novo.  Hill 

v Sears Roebuck & Co, 492 Mich 651, 659; 822 NW2d 190 (2012); Rory v Cont’l Ins Co, 473 

Mich 457, 464; 703 NW2d 23 (2005).  De novo review is also afforded to questions of statutory 

interpretation.  Mich Dep’t of Transp v Tomkins, 481 Mich 184, 190; 749 NW2d 716 (2008).  In 

Ligons v Crittenton Hosp, 490 Mich 61, 70; 803 NW2d 271 (2011), this Court explained, “Our 

goal when interpreting and applying statutes or court rules is to give effect to the plain meaning 

of the text.  If the text is unambiguous, we apply the language as written without construction or 

interpretation (footnotes omitted).”  Further, the Court may not read words into a statute that do 

not exist.  Roberts v Mecosta Co Gen Hosp, 466 Mich 57, 63; 642 NW2d 663 (2002). 

C. The Published Authority of This Court and the Court of Appeals Establishes 
That a Complaint Filed Without the Required Affidavit of Merit Does Not 
Toll the Statute of Limitations, and If the Affidavit of Merit is Filed After the 
Limitations Period Expires, Dismissal With Prejudice is Required. 

The statute of limitations applicable to a claim for medical malpractice is two years from 

the date of the act or omission giving rise to the claim.  See MCL 600.5805(6), MCL 

600.5838a(1).  Mr. Castro’s claim stems from the arthroscopic procedure that was performed on 

February 9, 2011.  Thus, the limitations period expired on February 9, 2013.1 

                                                 
1 A notice of intent to file a malpractice claim, which must be filed at least 182 days before an 
action is commenced, may toll the statute of limitations if the claim would be time-barred during 
the 182-day notice period.  MCL 600.2912b(1).  However, a NOI served more than 182 days 
before the expiration of the statute of limitations does not initiate tolling.  See e.g., Hoffman v 

(footnote continued . . .) 
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Typically, the filing of a complaint will toll the statute of limitations. See MCL 

600.5856(a).  However, if the complaint asserts a claim for medical malpractice, it must be 

accompanied by an affidavit of merit.  See MCL 600.2912d(1).  The failure to file an affidavit of 

merit with a complaint for medical malpractice renders the complaint a “nullity” and the fact of 

its filing does not toll the statute of limitations.  Scarsella v Pollak, 461 Mich 547, 549-50; 607 

NW2d 711 (2000) (“because the complaint without an affidavit was insufficient to commence 

plaintiff’s malpractice action, it did not toll the period of limitation.”).  This interpretation is 

necessary, this Court explained, to effectuate “the Legislature’s clear statement that an affidavit 

of merit ‘shall’ be filed with the complaint.” Id. at 552.  As a result, if an affidavit of merit is not 

filed before the statute of limitations expires the case must be dismissed with prejudice.  Id. at 

549. 

This Court reaffirmed the Scarsella rule in Ligons v Crittenton Hosp, 490 Mich 61; 803 

NW2d 271 (2011).  In Ligons, this Court was asked to decide whether the dismissal of a medical 

malpractice suit was required if a defective affidavit of merit was filed after expiration of the 

limitations period and the wrongful death savings period.  In holding that dismissal with 

                                                                                                                                                             
Boonsiri, 290 Mich App 34, 49; 801 NW2d 385 (2010) (“the first NOI did not trigger tolling 
under MCL 600.5856(c) because it was filed more than 182 days before the limitations period 
would have expired.”).  In the present case, Mr. Castro served his NOI on August 25, 2011, 
which is more than 182 days before the statute of limitations expired on February 9, 2013.  
Accordingly, the NOI did not toll the statute of limitations applicable to his claim. See MCL 
600.2912b(1) (“Except as otherwise provided in this section, a person shall not commence an 
action alleging medical malpractice against a health professional or health facility unless the 
person has given the health professional or health facility written notice under this section not 
less than 182 days before the action is commenced…”);  MCL 600.5856(c) (“The statutes of 
limitations or repose are tolled…[a]t the time notice is given in compliance with the applicable 
notice period under section 2912b, if during that period a claim would be barred by the statute 
of limitations or repose; but in this case, the statute is tolled not longer than the number of days 
equal to the number of days remaining in the applicable notice period after the date notice is 
given.”) (emphasis added). 
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prejudice was required, this Court explained that “allowing amendment of the deficient AOM 

would directly conflict with the statutory scheme governing medical malpractice actions, the 

clear language of the court rules, and precedent of this Court.”  Id. at 65.  This Court reiterated 

that Scarsella establishes that when a plaintiff omits to file the required AOM, the complaint is 

ineffective and “does not work a tolling of the applicable period of limitation.”  Id. at 73.  

Further, “[w]hen the untolled period of limitations expires before the plaintiff files a complaint 

accompanied by an AOM, the case must be dismissed with prejudice on statute-of-limitations 

grounds.”  Id. at 73.   

This Court most recently reiterated this rule in Tyra v Organ Procurement Agency of 

Mich, __ Mich __ ; __ NW2d __ (2015), which involved two Court of Appeals opinions 

addressing the statute of limitations effect of prematurely-filed complaints.  See Tyra v Organ 

Procurement Agency, 302 Mich App 208; 840 NW2d 730 (2013), and Furr v McLeod, 304 Mich 

App 677; 842 NW2d 465 (2014).  In Tyra, plaintiff alleged that defendants were negligent in 

failing to determine that a transplanted kidney was not a proper match.  The complaint was filed 

on August 13, 2009, before the 182-day notice period expired.  On January 13, 2010, defendant 

moved for summary disposition, arguing that because the complaint had been filed prematurely, 

it did not toll the statute of limitations and given that the limitations period had since expired, the 

error could not be cured by refiling.  The trial court agreed and granted the motion.  A divided 

Court of Appeals reversed, concluding that under Zwiers v Growney, 286 Mich App 38; 778 

NW2d 81 (2009), the Court of Appeals should have considered the possibility of allowing 

plaintiff to amend her complaint under the authority of MCL 600.2301.  Judge Wilder dissented, 

opining that Zwiers had been undermined by this Court’s decision in Driver v Naini, 490 Mich 

239; 802 NW2d 311 (2011).     
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The complaint was also filed before the 182-day notice period expired in Furr.  

Defendants moved for summary disposition, arguing that because the complaint was filed 

prematurely, the limitations period was not tolled and had since expired.  The trial court denied 

the motion, citing Zwiers for the proposition that MCL 600.2301 allowed a trial court to ignore 

noncompliance with the NOI statute when the defendant’s substantial rights were not prejudiced.  

On appeal, the divided Court of Appeals panel affirmed.  A conflict resolution panel was 

ultimately convened.  That non-unanimous panel affirmed the trial court, the majority having 

been unprepared to hold that Driver overruled Zwiers by implication. 

On further appeal, this Court held that Zwiers was overruled by Driver.  This Court also 

rejected the notion that MCL 600.1901, which states that a civil action is commenced by filing a 

complaint with the court, controlled the result.  To the contrary, this Court reiterated that a 

medical malpractice action is not properly commenced unless the notice and affidavit of merit 

requirements are satisfied before the statute of limitations expires. This Court explained: 

Although a civil action is generally commenced by filing a complaint, a medical 
malpractice action can only be commenced by filing a timely NOI and then filing 
a complaint and an affidavit of merit after the applicable notice period has 
expired, but before the period of limitations has expired.   Because plaintiffs did 
not wait until the applicable notice period expired before they filed their 
complaints and affidavits of merit, they did not commence actions against 
defendants. Because the statute of limitations has since expired, plaintiffs’ 
complaints must be dismissed with prejudice. 

__ Mich at __ (emphasis added). 
 

The published authority of the Michigan Court of Appeals has followed the rule laid 

down in Scarsella.  See Mouradian v Goldberg, 256 Mich App 566, 571; 664 NW2d 805 (2003) 

(summary disposition was properly granted because the limitations period expired before the 

affidavit of merit was filed); Holmes v Mich Capital Medical Ctr, 242 Mich App 703, 709; 620 

NW2d 319 (2000) (“Plaintiffs’ claim was time-barred because plaintiffs’ April 20, 1998, attempt 
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to remedy their failure to file the affidavit of merit occurred beyond the limitation period”).  The 

Castro majority was not empowered to disregard this precedent.2   

D. Published Authority Establishes That a Motion to Extend the Time for Filing 
the Required Affidavit of Merit Does Not Toll the Statute of Limitations. 

Although the motion to extend allowed by MCL 600.2912d(2) was not at issue in 

Scarsella or Tyra, it was the central issue in Barlett v North Ottawa Cmty Hosp and Young v 

Sellers, which – relying upon the Scarsella rule - reached the same result.  In failing to follow 

this precedent, the Castro majority violated the direction of MCR 7.215, which requires Court of 

Appeals panels to follow the rule of law established by prior Court of Appeals' decisions issued 

on or after November 1, 1990 that have not been reversed or modified by this Court.   

Contrary to Barlett and Young, the Castro majority erroneously held that because Mr. 

Castro filed a motion to extend with the Complaint and filed the affidavit of merit within 28 days 

thereafter, his Complaint was “perfected” pursuant to MCL 600.2912d(2). This conclusion 

cannot be reconciled with Barlett or Young.  These cases have held that while a medical 

malpractice plaintiff may move to extend the time for filing the required affidavit of merit under 

MCL 600.2912d(2), the statute of limitations is not tolled upon the filing of such a motion; 

further, where the affidavit of merit is not filed before the statute of limitations expires, dismissal 

is required. See e.g., Young v Sellers, 254 Mich App at 449; Barlett v North Ottawa Cmty Hosp, 

244 Mich App at 693-694. 3       

                                                 
2 The Castro majority rejected Tyra as inapplicable because the 28-day extension was neither 
before the Court in Tyra nor mentioned by the Court.  Castro, slip op. at 2 n2. 
 
3 Mr. Castro had argued that because MCL 600.2912d(1) is subject to MCL 600.2912d(2), tolling 
begins when a motion to extend is filed. 
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In Young, defendants argued that the Trial Court erred in permitting plaintiff to file an 

affidavit of merit after the period of limitations expired.  The Court of Appeals concluded that 

“[a]lthough the Legislature provides an additional twenty-eight days to file an affidavit of merit 

for good cause, MCL 600.2912d(2), the mere filing of such a motion does not act to toll the 

period of limitation.”  254 Mich App at 451.  The Court explained: 

The existing case law construing the statutory authority governing medical 
malpractice actions states that the failure to timely file a complaint and an 
affidavit of merit will not toll the applicable limitation period. Scarsella v Pollak, 
461 Mich. 547, 550; 607 N.W.2d 711 (2000); adopting  Scarsella v Pollak, 232 
Mich. App. 61; 591 N.W.2d 257 (1998); Holmes v Michigan Capital Med Ctr, 
242 Mich. App. 703, 706-707; 620 N.W.2d 319 (2000).  To commence a medical 
malpractice action, a plaintiff must file both a complaint and an affidavit of merit. 
Scarsella, supra at 549.  According to Scarsella, supra at 550, allowing a party to 
amend a complaint by appending the untimely affidavit of merit would merely act 
to circumvent the requirement of MCL 600.2912d(1) that a party file the 
complaint and the affidavit to commence the action.  In Holmes, supra at 708, this 
Court reversed a trial court’s decision permitting the late filing of an affidavit of 
merit for good cause. Thus, a plaintiff in a medical malpractice action who 
neglects to file both an affidavit of merit and a complaint within the period of 
limitation, regardless of the reason, is barred from proceeding with the claim. 
Scarsella, supra; Holmes, supra.  Although the Legislature provides an additional 
twenty-eight days to file an affidavit of merit for good cause, MCL 600.2912d(2), 
the mere filing of such a motion does not act to toll the period of limitation. 
Barlett v North Ottawa Community Hosp, 244 Mich. App. 685, 693-694; 625 
N.W.2d 470 (2001). 

Id. at 450-451. 

Likewise in Barlett, the Court was asked to decide whether the filing of a motion to 

extend the time for filing an affidavit of merit with the complaint is sufficient to toll the 

limitations period.  Id. at 691.  The Court resoundingly rejected that notion, stating:  

Here, plaintiff filed a motion for extension of time to file the affidavit of merit, 
but did not notice the motion for hearing.  Plaintiff’s motion was not called to the 
trial court’s attention until November 30, 1998, more than four months after the 
expiration of the period of limitation.  Further, the affidavit of merit was filed 
after the expiration of the period of limitation and without an order by the trial 
court granting the motion to extend the time to file the affidavit.  Because plaintiff 
was not granted an extension of time to file the affidavit of merit, and because a 
medical malpractice complaint filed without an affidavit of merit is insufficient to 
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commence the lawsuit, the trial court properly dismissed the complaint with 
prejudice.  

Id. at 692-693.   The Court further explained that “[t]he plain language of subsection 2912d(2) 

indicates that the granting of an additional twenty-eight-day period in which to file an affidavit 

of merit is not automatic:” 

Rather, the trial court, by virtue of the permissive (“may”) and conditional 
language (“good cause”) has discretion to either grant or deny a plaintiff’s 
motion.   

Id. at 691-692.    

In this case, Mr. Castro filed a notice of hearing with his motion to extend and obtained 

an order granting an extension; however, the hearing was held, and the order entered, after the 

statute of limitations expired.  Nonetheless, the Castro majority allowed the post-expiration order 

extending the time to file the affidavit of merit to resurrect the time-barred claim, creating a 

direct conflict with Barlett, Young and numerous other unpublished Court of Appeals opinions 

that have relied upon Barlett and Young in reaching the same conclusion. See e.g., Sosinski v 

Trosin, unpublished opinion per curiam of the Court of Appeals, issued August 26, 2003 (Docket 

No. 239781), where the Court said, “[w]e conclude on the basis of Barlett that the trial court 

properly granted the motion for summary disposition because the court’s actual grant of an 

extension of time did not occur until after the expiration of the statute of limitations.” Similarly, 

in Moya-Jure v Iung, unpublished opinion per curiam of the Court of Appeals, issued May 11, 

2004 (Docket No. 245670), the Court explained that the basis for the decision in Young “was the 

fact that the statute of limitations expired without an affidavit of merit having been filed or a 

motion to extend time to file the affidavit having been granted” and “Young … is binding 

authority under MCR 7.215(I)(1).”  The Court further emphasized that the granting of plaintiffs’ 

motion to extend “is irrelevant since the granting of the motion after the limitations period 
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expired did not revive plaintiffs’ claim.”  Id.  See also, Inloes v Alton, unpublished opinion per 

curiam of the Court of Appeals, issued May 19, 2005 (Docket No. 253841) (“It is not the mere 

filing of a motion to extend time that tolls the period of limitation [citing Barlett and Young]. 

Rather, it is the granting of such a motion that tolls the period of limitation”); Ohannesian v 

Butterworth Hosp, unpublished opinion per curiam of the Court of Appeals, issued 

November 16, 2004 (Docket No. 245933) (“the granting of the motion [to extend] after the 

statute of limitations expired did not revive plaintiffs’ claim”); Eskew v Pornpichit, unpublished 

opinion per curiam of the Court of Appeals, issued June 29, 2001 (Docket No. 220554) (“we do 

not accept plaintiff’s contention that the mere filing of a petition requesting the extension of time 

to file the affidavit of merit tolls the limitation period”); Blackmon v Genesys Regional Medical 

Center, unpublished opinion per curiam of the Court of Appeals, issued February 21, 2003 

(Docket No. 234623) (affirming grant of summary disposition “because the court’s actual grant 

of an extension of time did not occur until after the expiration of the statute of limitations”).   

References to these unpublished opinions are only to advise the Court that, until the 

decision in Castro, the rule of Young and Barlett had been consistently applied by numerous 

Court of Appeals’ panels.4  The aberrant decision of the Castro majority confuses this body of 

settled law and creates a quandary for future courts faced with similar issues.  Further, it conflicts 

with the plain language of the statute it purports to apply. 

E. The Decision of the Castro Majority Impermissibly Reads Words Into the 
Unambiguous Language of MCL 600.2912d(2).  

The result reached by the Castro majority is not supported by the plain language of MCL 

600.2912d(2).  The statute does not toll the limitations period to accommodate a 28-day 

extension upon the filing of a motion to extend.  Nor does it extend the limitations period itself.  
                                                 
4 The unpublished decisions are attached to this application as Exhibit P.  
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Further, nothing in the statute allows for the retroactive revival of a time-barred claim.  The 

statute simply states:   

Upon motion of a party for good cause shown, the court in which the complaint is 
filed may grant the plaintiff or, if the plaintiff is represented by an attorney, the 
plaintiff’s attorney an additional 28 days in which to file the affidavit required 
under subsection (1). 

MCL 600.2912d(2).5 

The Castro majority erred in relying upon dicta in Solowy v Oakwood Hosp, 454 Mich 

214; 561 NW2d 843 (1997), as authority for interpreting MCL 600.2912d(2) as a retroactive 

tolling provision.  MCL 600.2912d(2) was not at issue in Solowy and dicta is not precedent. See, 

e.g., Auto-Owners Ins Co v All Star Lawn Specialists Plus, 497 Mich 13, 21, n15;  857 NW2d 

520 (2014) (“‘Obiter dicta are not binding precedent.  Instead, they are statements that are 

unnecessary to determine the case at hand and, thus, lack the force of an adjudication’”), quoting 

People v Peltola, 489 Mich 174, 190 n 32; 803 NW2d 140 (2011).  

                                                 
5 The Legislature knows what language to use when it intends an event to trigger tolling of the 
statute of limitations.  See e.g., MCL 600.5856, where the Legislature provided: 
 

The statutes of limitations or repose are tolled in any of the following 
circumstances: 

    (a) At the time the complaint is filed, if a copy of the summons and complaint 
are served on the defendant within the time set forth in the supreme court rules. 

    (b) At the time jurisdiction over the defendant is otherwise acquired. 

     (c) At the time notice is given in compliance with the applicable notice period 
under section 2912b, if during that period a claim would be barred by the statute 
of limitations or repose; but in this case, the statute is tolled not longer than the 
number of days equal to the number of days remaining in the applicable notice 
period after the date notice is given. 

Id. (emphasis added). 
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In sum, without an affidavit of merit the February 4, 2013 filing of Mr. Castro’s 

complaint (even though accompanied by a motion to extend) was a nullity and did not toll the 

statute of limitations. The statute of limitations accordingly expired on February 9. All 

subsequent events, including the February 25 service of the AOM, the February 27 hearing on 

the motion to extend, and the March 8 entry of the order extending time, were powerless to 

revive the expired claim.  Summary disposition should have been affirmed. 

F. This Court Should Peremptorily Reverse For the Above Reasons and for the 
Reasons Expressed in Judge Wilder’s Dissent.  

Judge Wilder’s dissenting opinion properly resolves the above issues and should be 

peremptorily adopted by this Court.  The dissent challenges the majority’s premise that the 

granting of a motion to extend “operate[s] retroactively to toll the running of the statute of 

limitations.”  As Judge Wilder explained: 

There is no dispute that plaintiffs' action was not commenced by February 9, 
2013. There is also no dispute that, as of February 9, 2013, the running of the 
statute of limitations had not been tolled. Thus, as in Holmes v Mich Capital Med 
Ctr, 242 Mich App 703, 709; 620 NW2d 319 (2003), plaintiffs' efforts to remedy 
their failure to file their AOM with the complaint—in this case, the filing and 
ultimate granting of a motion to extend the time for filing an AOM pursuant to 
MCL 600.2912d(2)—were, unfortunately, insufficient because their efforts 
culminated beyond the limitations period. 

Castro slip op. (WILDER, J., dissenting) at 2 (emphasis in original). 

Judge Wilder observed that MCL 600.2912d(2) and the statute of limitations in MCL 

600.5805(6) must be read harmoniously.  Construing MCL 600.2912d(2) to require that an order 

granting the extension be issued before the limitations period expires allows the action to be 

commenced within the statute of limitations period, giving meaning to both statutes.  Castro slip 

op. (WILDER, J., dissenting) at 2.   The proposition that a claim barred by an expired statute of 

limitations “may be subsequently revived by action of a court of law” is, as Judge Wilder 

explained, unsupported.  Id. at 3, n 2.   
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Equally unsupported is the assertion that the dissent’s view of MCL 600.2912d(2) 

subjects the extension provision to the “vagaries” of the trial court’s docketing clerk, who is 

charged with scheduling the motion for hearing.  Judge Wilder appropriately noted that means 

are available to bring the urgent nature of a matter to the trial court’s attention, but Plaintiffs 

made no attempt to do so: 

It is apparent from this record that plaintiffs did not use the means that they had 
available to them, which, if used, could have prevented the expiration of the 
statute of limitations before their motion to extend was granted. Pursuant to MCR 
2.119(C), a trial court may adjust the time for service and filing of motions and 
responses "for good cause." Notably, plaintiffs did not request an expedited 
hearing of their motion to extend the time for filing the AOM, and they failed to 
emphasize on the cover page of their motion pleading that there was an urgency in 
hearing the pending motion because the statute of limitations would expire on 
February 9, 2013.  Rather than a vagary, it is not an onerous expectation that a 
plaintiff in this circumstance would make more than a modicum of effort to seek 
an expedited hearing date from a trial court and docketing clerk, neither of which 
can be reasonably expected, without prompting by the moving party, to read 
through every pleading filed in the trial court in order to recognize that a 
particular matter requires urgent attention.  

Id. at 3 (footnotes omitted).  

Adhering to the precedent established by this Court and by the prior published decisions 

of the Court of Appeals, Judge Wilder’s dissent properly resolves the issues raised on appeal.  

Peremptory reversal on that basis should be ordered.   

II. The Castro Majority Erred in Defining “Good Cause” in the Context of MCL 
600.2912d(2) to Mean That the Trial Court Was to Exercise Its “Best Judgment and 
Discretion” In Determining Whether Conditions Exist to Excuse the Delay, Rather 
Than Requiring a “Legally Sufficient” or “Substantial” Reason for the Delay. 

A. Issues of Statutory Construction are Reviewed De Novo.   

MCL 600.2912d(2) raises an important issue of statutory interpretation.  As explained 

above, questions of statutory interpretation are reviewed de novo.  Mich Dep’t of Transp v 

Tomkins, 481 Mich at 190.  The good cause requirement of MCL 600.2912d(2) establishes the 

burden a plaintiff must meet to extend the time for filing an affidavit of merit. In this case, the 
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Castro majority made a mockery of the “good cause” standard, stating that this “term has, in 

such undefined circumstances, been found ‘so general and elastic in its import that we cannot 

presume any legislative intent beyond opening the door for the court to exercise its best 

judgment and discretion in determining if conditions exist which excuse the delay …’” (quoting 

Lapham v Oakland Circuit Judge, 170 Mich 564, 570; 136 NW 594 (1912)).  Castro renders 

nugatory the good cause requirement.  If the Legislature intended the grant of an extension to be 

limited by nothing more than the trial court’s discretion, it would have included that language in 

the statute.  Its incorporation of a good cause standard was obviously intended to invoke a 

greater burden.  

B. Grounds Exist to Consider This Issue Because the Good Cause Standard 
Involves Principles of Major Significance to the State’s Jurisprudence and 
Castro’s Good Cause Analysis is Clearly Erroneous and Will Cause Material 
Injustice. 

The issue raised by the good cause standard involves legal principles of major 

significance to the State’s jurisprudence, invoking this Court’s review under MCR 7.305(B)(3).  

As previously explained, MCL 600.2912d is an integral component of Michigan’s tort reform 

statutes.  Over the past decades, this Court has worked vigilantly to effectuate the legislative 

intent against interpretative encroachments upon the statutory framework.  Castro presents 

another such challenge.  Its dilution of the “good cause” standard deprives it of meaning and 

opens the floodgates to dilatory filings.  Further, because Castro is a published opinion, the 

meaning it ascribes to good cause could very well set the standard in other, unintended contexts. 

This too could have an untoward effect on the jurisprudence of this state. 

Castro’s good cause analysis is clearly erroneous and will cause material injustice, 

satisfying the criteria for appeal set forth in MCR 7.305(B)(5)(a). The decision will deprive Dr. 

Goulet of the substantive defenses he is entitled to assert under MCL 600.2912d(1) and (2). 
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C. Good Cause Requires a Legally Sufficient or Substantial Reason.      

MCL 600.2912d(2) permits (but does not require) the Court to extend the deadline for 

filing an affidavit of merit for 28 days upon a showing of good cause.  Although the meaning of 

“good cause” is not defined in this context, good cause in the context of other rules has been 

defined to require a “legally sufficient or substantial reason.”  In Russell v Miller (In re Utrera), 

281 Mich App 1, 10-11; 761 NW2d 253 (2008), this Court explained: 

“Good cause” is not defined by court rule. Therefore, we consult a dictionary and 
caselaw to assist us in ascertaining its meaning. In re FG, supra at 418; Richards 
v McNamee, 240 Mich App 444, 451; 613 NW2d 366 (2000). Black’s Law 
Dictionary (8th ed) defines good cause as “[a] legally sufficient reason.” See 
Richards, supra at 451-453 (discussing the dictionary definition of “good cause” 
in applying MCR 2.102(D)). In the context of MCR 3.615(B)(3), this Court has 
defined good cause as “[a] legally sufficient reason” and “a substantial reason 
amounting in law to a legal excuse for failing to perform an act required by law.” 
In re FG, supra at 419 (internal quotation marks and citation omitted). We adopt 
the same definition here, and hold that in order for a trial court to find good 
cause for an adjournment, “a legally sufficient or substantial reason” must first 
be shown.  

Id. (emphasis added).  See also, Buchanan v City Council of Flint, 231 Mich App 536, 545; 586 

NW2d 573 (1998) (“good cause generally means a substantial reason amounting in law to a legal 

excuse for failing to perform an act required by law”) (internal quotations omitted).   

 In Saffian v Simmons, 477 Mich 8, 16; 727 NW2d 132, 136-137 (2007), this Court held 

that the defendant's "unilateral belief" that an affidavit of merit failed to conform with MCL 

600.2912(d) did not constitute "good cause" for his failure to timely respond to a malpractice 

lawsuit.  In the default context under MCL 2.603(D), this Court defined "good cause" to mean 

"(1) a substantial irregularity or defect in the proceeding upon which the default is based, (2) a 

reasonable excuse for failure to comply with the requirements that created the default, or (3) 

some other reason showing that manifest injustice would result from permitting the default to 
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https://www.lexis.com/research/buttonTFLink?_m=f9f47178cf8f61eec8781e70550f5a3d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20Mich.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=102&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Mich.%20App.%20444%2c%20451%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=b77031c9c24072e1b731c6e2605927a4
https://www.lexis.com/research/buttonTFLink?_m=f9f47178cf8f61eec8781e70550f5a3d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20Mich.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=103&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Mich.%20App.%20444%2c%20451%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=3daf23d124d4b1248665a43503be8851
https://www.lexis.com/research/buttonTFLink?_m=f9f47178cf8f61eec8781e70550f5a3d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20Mich.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=104&_butInline=1&_butinfo=MCR%202.102&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=694c16a615c60dd5a41b993037ce2e29
https://www.lexis.com/research/buttonTFLink?_m=f9f47178cf8f61eec8781e70550f5a3d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20Mich.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=106&_butInline=1&_butinfo=MCR%203.615&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=91b8bbccc338593c4443b41b0414380b
https://www.lexis.com/research/buttonTFLink?_m=f9f47178cf8f61eec8781e70550f5a3d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b281%20Mich.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=107&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b264%20Mich.%20App.%20413%2c%20419%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=fc77700e86455c95344d5762f4e57245
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stand." Alken-Ziegler, Inc v Waterbury Headers Corp, 461 Mich 219, 233; 600 NW2d 638, 645 

(1999).   

Noting that good cause was not defined in MCR 3.615(B)(3), the Court of Appeals 

defined "good cause" to mean a "legally sufficient reason" in F.G. v Washtenaw Co Circuit 

Court (In re F.G.), 264 Mich App 413, 419; 691 NW2d 465, 468 (2004) (quoting Black's Law 

Dictionary (7th ed)).  The F.G. court also referred to earlier Court of Appeals decisions relying 

on Black's Law Dictionary to define "good cause" as "a substantial reason amounting in law to a 

legal excuse for failing to perform an act required by law."  Id. (quoting Richards v McNamee, 

240 Mich App 444, 452; 613 NW2d 366 (2000)).6    

 The good cause standard adopted by the Castro majority dilutes the statutory requirement 

and cannot be reconciled with more modern formulations.  If peremptory reversal is not granted 

on the grounds articulated above, this Court should grant leave to address the appropriate 

statutory standard.  

III. Given the Relevant Undisputed Facts, the Castro Majority’s Finding of Good Cause 
Based Upon Alleged “Reassurances” Eviscerates the Good Cause Requirement of 
MCL 600.2912d(2) and Should Be Reversed. 

A. Factual Findings Are Reviewed for Clear Error.  

Findings of fact are reviewed for clear error.  Miller-Davis v Ahrens Constr, Inc, 495 

Mich 161, 172; 848 NW2d 95 (2014).  “A factual finding is clearly erroneous if there is no 

substantial evidence to sustain it or if, although there is some evidence to support it, the 

                                                 
6 Although “good cause” was not the issue before this Court in Solowy, the Court there 
contemplated that in the delayed diagnosis context, good cause for a 28-day extension to file an 
affidavit of merit  “should be shown” by an expert’s letter “indicating that a possible cause of the 
injury relates to the alleged negligent act or omission and that further time is required for testing 
in order to confirm the suspected cause.”  454 Mich at 229, n 6. 
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reviewing court is left with the definite and firm conviction that a mistake has been committed.”  

Id. at 172-173 (footnotes omitted).  

B. Grounds for Review Exist Under MCR 7.305 (B)(3) and (5)(a). 

The issue raised by the Castro majority’s application of the good cause standard also 

involves legal principles of major significance to the State’s jurisprudence, invoking this Court’s 

review under MCR 7.305(B)(3).  As previously explained, MCL 600.2912d is an integral 

component of Michigan’s tort reform statutes and its utility will be impacted by the manner in 

which the good cause standard is to be applied. Here, the Castro majority ignored the undisputed 

facts relevant to good cause, and clung instead to a single allegation of reassurance that does not 

justify the lengthiness of Mr. Castro’s delay.  Because Castro is a published opinion, its 

misguided approach will unquestionably have sway on future litigants. "Reassurance" could well 

become the mantra of tardy litigants who do not timely satisfy the affidavit of merit requirement.  

Castro’s good cause analysis is clearly erroneous and will cause material injustice, 

satisfying the criteria for appeal set forth in MCR 7.305(B)(5)(a). The decision will deprive Dr. 

Goulet of the substantive defenses he is entitled to assert under MCL 600.2912d(1) and (2). 

C. Given the Undisputed Facts Relevant to Good Cause, the Standard Cannot 
Be Satisfied.  

Here, the sole basis for Castro’s good cause finding was an alleged reassurance that Mr. 

Castro’s symptoms would subside within “weeks or months” of the surgery. The Castro majority 

explained: 

Significantly to the issue on appeal, defendants contended that plaintiffs had 
unreasonably procrastinated in bringing the instant action. Plaintiffs argued that 
the reason for the delay was that doctors had told Ruben "that erectile dysfunction 
which may occur from surgery in which a perineal traction post is utilized goes 
away, after weeks or months" but that no such promised recovery occurred for 
Ruben. Plaintiffs stated they would have filed the lawsuit earlier if medical 
professionals had not advised Ruben that erectile dysfunction would subside and 
then completely phase out weeks or months after surgery. In other words, 
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plaintiffs delayed because of defendants' assurances that the complications Ruben 
suffered would end on their own. The purpose of the AOM requirement in MCL 
600.2912d is to deter the filing of frivolous medical malpractice claims. 
VandenBerg v VandenBerg, 231 Mich App 497, 502-503; 586 NW2d 570 (1998). 
Plaintiffs attempted, on the basis of defendants' assurances, to achieve precisely 
the same effect and avoid filing a needless suit. Under the circumstances, we 
simply cannot find that the trial court's decision to allow plaintiffs the 28-day 
extension was outside the range of principled outcomes. The trial court had ample 
grounds to find good cause and we find there is no abuse of discretion in granting 
the allowed statutory extension. 

Castro Slip op. at 4-5. 

This finding of good cause makes a mockery of the good cause requirement.  The 

purported reassurance that the symptoms would “phase out” within weeks or months of the 

surgery does not explain a delay of nearly two years.  Indeed, Mr. Castro actually acted much 

earlier to initiate his claim. Less than seven months after the surgery, Mr. Castro retained an 

attorney to pursue his claim through the issuance of a notice of intent.  See August 25, 2011 NOI 

(Exhibit D).  The NOI is skeptical of the purported reassurance that the symptoms will subside.  

The NOI states in part: 

There had been excessive pressure encountered in the perineum.  Dana A. Ohl, 
MD., further described the numbness of Ruben C. Castro’s penis was very similar 
of what is seen in competitive bicyclists from their use of a bicycle seat, which is 
similar to the post seen in the Orthopedic Surgery Suite. Dana Ohl, MD., stated 
individuals who have perineal pressure symptoms the same are resolved within 
several weeks of the cessation of using the bicycle seat.  However, the fact of the 
matter is 6½ months have passed, since the surgical procedure, and Ruben C. 
Castro continues to suffer numbness . . . Sensation has not returned, his pain 
continues, and his erectile dysfunction also continues …  

Numerous communications with the University of Michigan Health System (“UMHS”) 

representatives followed, through which Mr. Castro’s counsel would have learned that 

Defendants viewed Mr. Castro’s claim as utterly lacking in merit.  See e.g., Response to Notice 

of Intent (Exhibit L); Response to Motion to Extend (Exhibit I); Affidavit of Vicki E. Young 

(Exhibit M).  On April 14, 2012, Mr. Castro’s counsel threatened to file suit within 20 days.  See 

R
E

C
E

IV
E

D
 by M

SC
 10/1/2015 12:54:06 PM



{34784/11/DT994193.DOC;1} 25 

Letter from James Wines (Exhibit N).  This threat was made nearly ten months before the 

complaint was actually filed.   

In his motion to extend, Mr. Castro argued:  (1) that his lawyer had been referred to Dr. 

Nunley, the physician who executed the affidavit of merit Mr. Castro ultimately filed, by an 

expert witness service on January 16, 2013; (2) that Dr. Nunley was retained on January 18, 

2013; (3) that the medical records and Notice of Intent were sent by overnight mail to Dr. Nunley 

on January 18, 2013; and (4) that Dr. Nunley was supposedly too busy to sign an affidavit of 

merit. Motion to Extend (Exhibit F).  Mr. Castro also alleged that he had been told by “medical 

physicians” that the erectile dysfunction  “goes away, after weeks or months.”   However, Dr. 

Nunley’s own testimony shows that he was actually contacted at a much earlier date.  During a 

January 16, 2013 deposition in a different case, Dr. Nunley testified as follows: 

Q. (By Mr. McLain) When did you last consult with Jim Wines? 
 
A. He happened to call me last week. 
 
Q. What’s your understanding of the Jim Wines case? 
 
A. That they have not filed anything.  He wants me to review the records for 

another nerve injury case. 
 
Q. Did you agree to do that? 
 
A. I told him I would look at the records. 
 
Q. This is not a case you had seen before? 
 
A. No. 
 
Q. He just called you last week? 
 
A. I had been contacted maybe 4 or 5 months ago about it and told him the 

– somebody who asked if I would review it, and I said yes, but I never got 
anything, and then he called out of the blue last week. 

 
Q. The person who called you before was someone other than Jim Wines? 

R
E

C
E

IV
E

D
 by M

SC
 10/1/2015 12:54:06 PM



{34784/11/DT994193.DOC;1} 26 

 
A. Correct. 
 
Q. Have you actually seen the records in that case yet? 
 
A. No, only a summary. 
 

See Excerpt of Nunley Dep. Tr at 36 (lines 2-25) (Exhibit O) (emphasis added). 
 

Dr. Nunley’s acknowledgement that he had been called by Mr. Castro’s lawyer the week 

prior to January 16 and by another person on the same case “maybe 4 or 5 months ago” 

evidences procrastination and belies the existence of good cause. The Castro majority’s failure to 

consider these undisputed facts demeans the good cause inquiry and sends the wrong message to 

lawyers and litigants.  For this reason as well, leave to appeal is respectfully requested. 

RELIEF REQUESTED 

The Trial Court’s grant of summary disposition was soundly supported by settled (and 

binding) law.  The Castro majority impermissibly departed from that precedent, creating a 

conflict in the law that can only be resolved by this Court.  The majority likewise misconstrued 

and misapplied the statutory “good cause” standard. It is respectfully requested that this Court 

grant leave to appeal and peremptorily reverse or reverse after hearing the aberrant Court of 

Appeals decision and reinstate the Trial Court’s order granting summary disposition in favor of 

Defendants-Appellants James Alan Goulet, M.D., and James Alan Goulet, M.D., P.C.  

Dated:  September 30, 2015 Respectfully submitted,  

KERR, RUSSELL AND WEBER, PLC 
 
By:  /s/ Joanne Geha Swanson   

Patrick McLain (P25458) 
Joanne Geha Swanson (P33594) 

Attorneys for Defendants-Appellants 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226 
313-961-0200 
313-961-0388 – facsimile 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 1, 2015, I electronically filed the foregoing Application 

for Leave to Appeal (Corrected) with the Clerk of the Court using the ECF system and served a 

copy upon James D. Wines, Esq., 2254 Georgetown Boulevard, Ann Arbor, MI 48105 by First 

Class Mail.   

Dated:  October 1, 2015   KERR, RUSSELL AND WEBER, PLC 

 

By: /s/ Joanne Geha Swanson   
Patrick McLain (P25458) 
Joanne Geha Swanson (P33594) 

500 Woodward Avenue, Suite 2500 
Detroit, MI  48226 
Telephone:  (313) 961-0200 
Facsimile:  (313) 961-0388 
pmclain@kerr-russell.com  
jswanson@kerr-russell.com 

Attorneys for Defendants-Appellants 
 

R
E

C
E

IV
E

D
 by M

SC
 10/1/2015 12:54:06 PM

mailto:pmclain@kerr-russell.com
mailto:jswanson@kerr-russell.com


 

{34784/11/DT992799.DOC;1}  

STATE OF MICHIGAN 

IN THE SUPREME COURT  

RUBEN CASTRO and CHRISTY CASTRO,  
Jointly and severally, 
 
 Plaintiffs-Appellees, 
v. 

JAMES ALAN GOULET, M.D., and JAMES 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
RUBEN CASTRO and CHRISTY CASTRO, 
 
 Plaintiffs- Appellants, 
 

 
FOR PUBLICATION 
August 20, 2015 
9:00 a.m. 

v No. 316639 
Washtenaw Circuit Court 

JAMES ALAN GOULET, MD and JAMES 
ALAN GOULET MD, PC, 
 

LC No. 13-000138-NH 

 Defendants-Appellees, 
and 
 
STEPHEN R. TOLHURST, MD1 
 
 Defendant. 
 

 

 
Before:  RONAYNE KRAUSE, P.J., and WILDER and STEPHENS, JJ.   
 
RONAYNE KRAUSE, P.J.   

 Plaintiffs appeal as of right an order granting defendants’ motion for summary disposition 
of their medical malpractice claim under MCR 2.116(C)(7) for the failure to file an affidavit of 
merit (AOM) with their complaint within the two-year period of limitations.  Instead of an AOM, 
plaintiffs filed with their complaint a motion to extend the time for filing an AOM as provided 
for by MCL 600.2912d(2).  The trial court granted that motion, however subsequently granted 
summary disposition on the grounds that the action itself was untimely.  We reverse and remand.   

 

 This Court reviews de novo matters of statutory interpretation, as well as the trial court’s 
decision to grant or deny a motion for summary disposition.  See Titan Ins Co v Hyten, 491 Mich 
547, 553; 817 NW2d 562 (2012).  Summary disposition pursuant to MCR 2.116(C)(7) is 
appropriate if a “claim is barred by an applicable statute of limitations.”  Nuculovic v Hill, 287 
Mich App 58, 61; 783 NW2d 124 (2010).  “In reviewing a motion under subrule (C)(7), a court 

 
                                                 
1 The parties stipulated to dismiss Stephen R. Tolhurst, MD from the case with prejudice and 
without costs.   
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accepts as true the plaintiff’s well-pleaded allegations of fact, construing them in the plaintiff’s 
favor.”  Id.  We otherwise review de novo the trial court’s determinations of law; however, any 
factual findings made by the trial court in support of its decision are reviewed for clear error, and 
ultimate discretionary decisions are reviewed for an abuse of that discretion.  Herald Co, Inc v 
Eastern Mich Univ Bd of Regents, 475 Mich 463, 470-472; 719 NW2d 19 (2006).  Under the 
clear error standard, this Court defers to the trial court unless definitely and firmly convinced that 
the trial court made a mistake, and under the abuse of discretion standard, this Court “cannot 
disturb the trial court’s decision unless it falls outside the principled range of outcomes.”  Id. at 
472.   

 An AOM generally must be filed with a medical malpractice complaint.  MCL 
600.2912d(1).  Ordinarily, a complaint filed without an AOM is “insufficient to commence the 
lawsuit” and does not toll the statute of limitations.  Scarsella v Pollak, 461 Mich 547; 607 
NW2d 711 (2000).  However, the Legislature has provided for certain narrow exceptions to that 
general requirement; in relevant part, MCL 600.2912d(2) provides:   

 Upon motion of a party for good cause shown, the court in which the 
complaint is filed may grant the plaintiff or, if the plaintiff is represented by an 
attorney, the plaintiff’s attorney an additional 28 days in which to file the affidavit 
required under subsection (1).   

Consequently, a medical malpractice plaintiff may, under appropriate circumstances, be 
permitted to file their AOM up to 28 days after filing the complaint.2  Our Supreme Court has 
expressly recognized that a plaintiff may be unable to obtain an AOM within the requisite time 
period, in which case “the plaintiff's attorney should seek the relief available in MCL 
600.2912d(2).”  Solowy v Oakwood Hosp Corp, 454 Mich 214, 228-229; 561 NW2d 843 (1997) 
(emphasis added).  If the trial court finds “a showing of good cause, an additional twenty-eight 
days [are permitted] to obtain the required affidavit of merit.”  Id. at 229.  “During this period, 
the statute will be tolled and summary disposition motions on the ground of failure to state a 
claim should not be granted.”  Id.   

 This Court has clarified that it is ultimately the granting of the motion that effectuates the 
28-day tolling, not merely filing the motion.  Barlett v North Ottawa Community Hosp, 244 Mich 
 
                                                 
2 Other exceptions may apply under circumstances not relevant to the instant matter.  We do not 
discuss any such additional exceptions here.  We also note that we are aware that our Supreme 
Court has recently reiterated that “a medical malpractice action can only be commenced by filing 
a timely NOI and then filing a complaint and an affidavit of merit after the applicable notice 
period has expired, but before the period of limitations has expired.”  Tyra v Organ Procurement 
Agency of Michigan, ___ Mich ___, ___; ___ NW2d ___ (2015), slip op at p 21.  This general 
rule governing the commencement of medical malpractice actions is inapplicable here.  The 
exception at issue here was neither before the Court in Tyra nor even mentioned by the Court, 
and the Court emphasized in no uncertain terms that matters not directed to its attention by 
counsel would not be considered.  Id. at ___ (slip op at pp 15-17).  Tyra adds nothing to the 
question at issue in the case at bar.   
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App 685, 692; 625 NW2d 470 (2001).  Furthermore, the tolling period only runs from the date 
the complaint is filed; it cannot resurrect a claim where the complaint itself was untimely.  
Ligons v Crittenton Hosp, 490 Mich 61, 74-75, 84-85; 803 NW2d 271 (2011).  However, 
plaintiffs filed their complaint here within the two-year limitations period, their motion was 
granted,3 and they filed their AOM fewer than 28 days after the date of the filing of their 
complaint.4  Consequently, plaintiffs acted properly pursuant to both statute and case law.5   

 Defendants and the dissent believe it is relevant that the trial court granted plaintiffs’ 
motion on March 8, 2013, which is of course well after the expiration of the 28-day period.  The 
only relevance is the fact that, as noted, the trial court actually granted the motion.  MCL 
600.2912d(2) explicitly affords “an additional 28 days in which to file the affidavit required 
under subsection (1),” which in turn specifies that the affidavit should be filed with the 
complaint.  Our Supreme Court’s discussion of the statute likewise articulates the need for an 
AOM at the commencement of an action, unless an additional 28 days are provided by the 
granting of a motion under MCL 600.2912d(2).  Ligons, 490 Mich at 84-85; Solowy, 454 Mich at 
229 (emphasis added).  That period is “an extension.”  Scarsella, 461 Mich at 552.  By statute 
and by precedent, the 28-day period must run from the date the complaint is filed, irrespective of 
when the motion is granted.  Not only would a contrary holding violate the plain reading of the 
statute, it would also make a plaintiff’s rights turn not on plaintiff’s compliance with the 

 
                                                 
3 Defendants raise an alternative argument that no “good cause” was shown.  As we will discuss 
infra, we disagree.   
4 The alleged malpractice occurred on February 9, 2011, so the limitations period was set to 
expire on February 9, 2013.  See MCL 600.5805(6).  Plaintiffs filed their complaint and their 
motion to extend the time for filing an AOM on February 4, 2013, and their AOM on February 
26, 2013.  The dissent relies on our Supreme Court’s analysis in Gladych v New Family Homes, 
Inc, 468 Mich 594, 603-604; 664 NW2d 705 (2003), for the proposition that the notice period 
expired and therefore rebooted, necessitating a new summons and complaint.  This ignores the 
fact that by statute, MCL 600.2912d(2) provides for an extension of the period within which to 
file and for what is effectively the “perfection” of a complaint initially filed without an AOM 
with a later filing of the AOM.  Furthermore, the continuing vitality of Gladych is doubtful, 
given that the Legislature amended MCL 600.5856 after that case was decided to clarify that the 
statute of limitations is tolled “[a]t the time the complaint is filed, if a copy of the summons and 
complaint are served on the defendant within the time set forth in the supreme court rules.”  The 
tolling criteria were satisfied here.   
5 We are puzzled by the dissent’s citation to Holmes v Mich Capital Med Ctr, 242 Mich App 
703, 709; 620 NW2d 319 (2003).  In that case, this Court explicitly stated that the limitation 
period at issue was not tolled and thus the claim was not timely brought “[b]ecause plaintiffs 
failed to comply with MCL 600.2912d; MSA 27A.2912(4) by filing an affidavit of merit with 
their complaint or by requesting an extension of time in which to file their complaint.”  Id. 
(emphasis added).  Holmes supports rather than refutes our position.  Moreover, Holmes does not 
address the impact of a trial court’s delayed grant of a requested extension.  We fail to perceive 
the relevance of Holmes.   
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procedures established by the Legislature, but rather purely on the vagaries of when the trial 
court, or more likely not even the court but rather a docketing clerk, chooses to hear or docket 
the motion.  In effect, the dissent and defendants would render MCL 600.2912d(2) nugatory.6   

 The obvious significance of the timing requirements in MCL 600.2912d(2) is that a 
plaintiff who makes a motion to extend time must proceed on the assumption that the motion will 
be granted.  Conversely, the trial court need not go to particular lengths to rush the matter, which 
could risk a less-than-optimal decision for either party.  Because plaintiffs complied with the 
requirements of the statute, and they filed their complaint and motion within the two-year 
limitations period and their AOM within 28 days thereafter, the only remaining issue is 
defendant’s alternate argument that plaintiffs failed to show good cause.   

 “Good cause” is not defined in the statute.  The term has, in such undefined 
circumstances, been found “so general and elastic in its import that we cannot presume any 
legislative intent beyond opening the door for the court to exercise its best judgment and 
discretion in determining if conditions exist which excuse the delay when special circumstances 
are proven to that end.”  Lapham v Oakland Circuit Judge, 170 Mich 564, 570; 136 NW 594 
(1912).  The trial court’s finding of good cause, or for that matter of a lack of good cause, is 
consequently a highly discretionary one.  Id. at 570-571.  As discussed, we will disturb a trial 
court’s exercise of discretion only if the result falls outside the range of principled outcomes.  
Herald Co, Inc, 475 Mich at 472.   

 According to the complaint, defendant doctors performed a left hip arthroscopy surgical 
procedure on plaintiff Ruben Castro.  Before the surgery, he did not have erectile dysfunction, 
but afterward, he suffered from decreased sensation in his penis, pain when urinating, and 
erectile dysfunction causing the inability to procreate.  Plaintiffs alleged that Ruben’s injuries 
were caused by defendants’ negligent “use of the perineal traction post using excessive pressure, 
and employing the same for a period in excessive [sic] of two [2] hours both being contrary to 
the standard of practice.”  Plaintiffs also alleged that defendants failed to inform Ruben that 
erectile dysfunction was a possible consequence of the procedure.  Plaintiffs contend that he 
would not have undergone surgery if he had known of that possible side effect.  In addition to 
negligence, plaintiffs alleged a loss of consortium.   

 Significantly to the issue on appeal, defendants contended that plaintiffs had 
unreasonably procrastinated in bringing the instant action.  Plaintiffs argued that the reason for 
the delay was that doctors had told Ruben “that erectile dysfunction which may occur from 
surgery in which a perineal traction post is utilized goes away, after weeks or months” but that 
no such promised recovery occurred for Ruben.  Plaintiffs stated they would have filed the 
lawsuit earlier if medical professionals had not advised Ruben that erectile dysfunction would 
subside and then completely phase out weeks or months after surgery.  In other words, plaintiffs 
 
                                                 
6 The dissent inexplicably concludes that plaintiffs are not at the mercy of the potentially 
capricious or arbitrary whims of a docketing clerk or a potentially full docket, because plaintiffs 
can—and plaintiff here did not—express a plea for expeditiousness.  We are unable to locate any 
Court Rule or statute requiring such a plea.   
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delayed because of defendants’ assurances that the complications Ruben suffered would end on 
their own.  The purpose of the AOM requirement in MCL 600.2912d is to deter the filing of 
frivolous medical malpractice claims.  VandenBerg v VandenBerg, 231 Mich App 497, 502-503; 
586 NW2d 570 (1998).  Plaintiffs attempted, on the basis of defendants’ assurances, to achieve 
precisely the same effect and avoid filing a needless suit.  Under the circumstances, we simply 
cannot find that the trial court’s decision to allow plaintiffs the 28-day extension was outside the 
range of principled outcomes.  The trial court had ample grounds to find good cause and we find 
there is no abuse of discretion in granting the allowed statutory extension.   

 The trial court properly granted plaintiffs’ motion to extend the time in which to file their 
AOM, and plaintiffs properly complied with all of the timing requirements set forth in MCL 
600.2912d.  Consequently, plaintiffs’ action was timely commenced, and the trial court should 
not have granted summary disposition pursuant to MCR 2.116(C)(7) on the basis of it being 
untimely.  We therefore reverse and remand for further proceedings.  We do not retain 
jurisdiction.   

 

/s/ Amy Ronayne Krause   
/s/ Cynthia Diane Stephens   
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Before:  RONAYNE KRAUSE, P.J., and WILDER and STEPHENS, JJ. 
 
Wilder, J. (dissenting). 

 I respectfully dissent.  

 In Tyra v Organ Procurement Agency of Mich, ___ Mich ___, ___; ___ NW2d ___ 
(2015) (Docket Nos. 148079, 148087, 149344); slip op at 21, our Supreme Court reiterated that: 

Although a civil action is generally commenced by filing a complaint, a medical 
malpractice action can only be commenced by filing a timely NOI and then filing 
a complaint and an affidavit of merit after the applicable notice period has 
expired, but before the period of limitations has expired.  [Emphasis added.] 

This holding by the Supreme Court reflects the rule of law, established in Scarsella v Pollak, 461 
Mich 547, 549-550; 607 NW2d 711 (2000), that “for statute of limitations purposes in a medical 
malpractice action case, the mere tendering of a complaint without the required affidavit of merit 
[(“AOM”)] is insufficient to commence the lawsuit.” 

 In the instant case, when plaintiffs filed their complaint on February 4, 2013, they did not 
file an AOM.  Thus, the action against defendants did not commence on February 4, 2013.  
However, plaintiffs filed a motion to extend the time for filing the requisite AOM pursuant to 
MCL 600.2912d(2).  The trial court granted that motion on March 8, 2013, and the majority 
concludes that the granting of that motion operated retroactively to toll the running of the statute 
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of limitations, such that “plaintiffs acted properly pursuant to both statute and case law,” and 
plaintiffs’ complaint is deemed timely filed.  I respectfully disagree.   

 The period of limitations for an action charging malpractice is two years.  MCL 
600.5805(6).  Plaintiffs allege that malpractice by the defendants occurred on February 9, 2011.  
Thus, the statute of limitations for defendants’ alleged malpractice, absent tolling, was scheduled 
to expire on February 9, 2013.  This means that plaintiffs were required to commence their action 
against defendants by February 9, 2013, unless the running of the limitations period was tolled 
by virtue of some action taken by plaintiffs.  There is no dispute that plaintiffs’ action was not 
commenced by February 9, 2013.  There is also no dispute that, as of February 9, 2013, the 
running of the statute of limitations had not been tolled.  Thus, as in Holmes v Mich Capital Med 
Ctr, 242 Mich App 703, 709; 620 NW2d 319 (2003), plaintiffs’ efforts to remedy their failure to 
file their AOM with the complaint—in this case, the filing and ultimate granting of a motion to 
extend the time for filing an AOM pursuant to MCL 600.2912d(2)—were, unfortunately, 
insufficient because their efforts culminated beyond the limitations period.  

 The majority concludes that this application of Scarsella and its progeny renders MCL 
600.2912d(2) nugatory.  I disagree.  As statutes sharing a common purpose, MCL 600.2912d(2) 
and MCL 600.5805(6) must be read together as one and construed in a way that produces a 
harmonious whole.  Basic Prop Ins Ass’n v OFIR, 288 Mich App 552, 559-560; 808 NW2d 456 
(2010) (“When construing statutes, the terms of statutory provisions with a common purpose 
should be read in pari materia. . . .  Conflicting provisions of a statute must be read together to 
produce an harmonious whole and to reconcile any inconsistencies wherever possible.”  
[Quotation marks and citations omitted.]); Ross v Modern Mirror & Glass Co, 268 Mich App 
558, 563; 710 NW2d 59 (2005) (“Statutes that relate to the same subject must be read together as 
one, even if they contain no reference to one another.”).  In my judgment, construing MCL 
600.2912d(2) in a manner which requires a plaintiff to obtain a court order granting the extension 
to file the AOM before the statute of limitations expires, such that the cause of action against a 
defendant is commenced before the statute of limitations expires, gives meaning to both statutes.   

 The defining principle of law is that an action must be commenced before the period of 
limitations for that cause of action expires.  See MCL 600.5805(1) (“A person shall not bring or 
maintain an action to recover damages for injuries to persons or property unless, after the claim 
first accrued to the plaintiff or to someone through whom the plaintiff claims, the action is 
commenced within the periods of time prescribed by this section.”  [Emphasis added.]); Ostroth v 
Warren Regency, GP, LLC, 474 Mich 36, 40; 709 NW2d 589 (2006); Gladych v New Family 
Homes, Inc, 468 Mich 594, 598; 664 NW2d 705 (2003), superseded by statute on other grounds.  
Operating together, it is clear that the statutes underlying medical malpractice claims respect that 
defining principle of law.  Under MCL 600.5856(c), the filing of a notice of intent to file suit 
tolls the running of the statute of limitations.  Tyra, ___ Mich at ___; slip op at 7.  Upon 
expiration of the notice period, the period of limitations begins running anew, cf. Gladych, 468 
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Mich at 603-604,1 and the filing of a complaint and affidavit of merit, MCL 600.2912d(1), or the 
granting of a motion for an extension of time to file the AOM, MCL 600.2912d(2), once again 
operate to toll the running of the statute of limitations.  Tyra, ___ Mich at ___; slip op at 7; 
Solowy v Oakwood Hosp Corp, 454 Mich 214, 229; 561 NW2d 843 (1997).  However, each 
effort to toll the running of the statute of limitations, as well as the commencement of plaintiffs’ 
cause of action, must occur before the statute of limitations expires.2 

 The majority holds that construing MCL 600.2912d(2) to mean something other than that 
“the 28-day period must run from the date the complaint is filed, irrespective of when the motion is 
granted,” would “make a plaintiff’s rights turn not on the substance of the case or the plaintiff’s 
compliance with the procedures established by the Legislature, but rather purely on the vagaries of 
when the trial court, or more likely not even the court but rather a docketing clerk, chooses to hear or 
docket the motion.”  Again, I respectfully disagree.  It is apparent from this record that plaintiffs did 
not use the means that they had available to them, which, if used, could have prevented the expiration 
of the statute of limitations before their motion to extend was granted.  Pursuant to MCR 2.119(C), a 
trial court may adjust the time for service and filing of motions and responses “for good cause.”  
Notably, plaintiffs did not request an expedited hearing of their motion to extend the time for filing 
the AOM, and they failed to emphasize on the cover page of their motion pleading that there was an 
urgency in hearing the pending motion because the statute of limitations would expire on February 9, 
2013.3  Rather than a vagary, it is not an onerous expectation that a plaintiff in this circumstance 
would make more than a modicum of effort to seek an expedited hearing date from a trial court and 
 
                                                 
1 Rather than as precedent binding in the instant case, I cite to Gladych merely to illustrate, by 
analogy, that the statute of limitations begins running anew after previously being properly tolled 
for some period of time. 
2 Moreover, although in Pryber v Marriott Corp, 98 Mich App 50, 56-57; 296 NW2d 597 
(1980), this Court concluded that the Legislature, through the enactment of a retroactive law, 
may revive a cause of action which has already been barred by the application of a previously 
existing statute of limitations, I am unable to find any case law, and the majority cites to none, 
which supports the proposition that a cause of action barred by the application of an expired 
statute of limitations, because that action was not timely commenced, may be subsequently 
revived by action of a court of law. 
3 Not only did the cover page of plaintiffs’ motion not contain any information that would have 
alerted the trial court or the docketing clerk that the motion required urgent attention, the 
contents of the motion stated only the following with regard to the urgency attendant to the filing 
of the motion:  On page three of the motion, plaintiffs stated that “it appears that the [AOM] 
shall not be prepared until after February 8, 2013,” due to the expert’s busy schedule.  Also on 
page three, plaintiffs explained that, “[a]lthough it may appear [that] the filing of this medical 
malpractice action was held to the last possible time,” they waited to file their claim because 
plaintiff Ruben Castro had been informed that his symptoms would cease some number of weeks 
or months after the surgery, and he still suffered from the condition “just short of two [2] years 
from the date of surgery on February 9, 2011.”  While plaintiffs hint at a statute of limitations 
problem, plaintiffs’ pleading did not expressly identify this impending problem for the trial 
court. 
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docketing clerk, neither of which can be reasonably expected, without prompting by the moving 
party, to read through every pleading filed in the trial court in order to recognize that a particular 
matter requires urgent attention.  Thus, contrary to the majority, I would find that plaintiffs failed to 
make reasonable efforts to request that the trial court suspend the normal time limits imposed under 
MCR 2.119(C) due to the impending expiration of the statute of limitations, and that the facts of this 
case do not warrant holding either the trial court or the docketing clerk responsible for plaintiffs’ 
failure to commence their cause of action against defendants in a timely manner.   

 Contrary to the majority’s findings, I would find that: 1) because plaintiffs did not file the 
AOM with the complaint on February 4, 2013, the lawsuit was not commenced under Scarsella; 
2) under Ligons and Barlett, the filing of the motion to extend time for filing the AOM had no 
tolling effect; and 3) because the statute of limitations expired on February 9, 2013, before it 
granted the motion to extend, the trial court properly found that its March 8, 2013 order had no 
tolling effect.    

I would affirm.   

 

/s/ Kurtis T. Wilder 
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